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EDITORIAL NOTES. 
IN THis NUMBER we begin the publication of a series of articles, written 
for the Law Journal by the former well-known Circuit Judge, Irederic 
\dams. Judge Adams is now a resident of Los Angeles, California. His 
iongy term of service as Judge of the Circuit Court in essex county, 1903 
to Igy, with previous service for nearly six years as a Judge of the 
Court of Lerrors and Appeals, will long be remembered by the Bar of 
this State as one of great assiduity and legal learning. It was with pro- 
found sorrow that the [Essex Bar learned, in January, 191g, that the 
Judge, because of his advanced age, had determined to resign from his 
oliice, the third term of which would not have expired until Jan. 23, 1924. 
Judge Adams was born at Amherst, N. H., Oct. g, 1840, and is, conse- 
quently, St years of age, but, as his “Reminiscences” will prove, he is yet 
the same alert thinker and writer that he ever was, and we are glad to 
learn that his physical vigor is still unimpaired. He graduated from Phil- 
lips Academy at Andover in 1858, and from Yale College in 1862. His 
parents were Rev. Frederic Augustus Adams and Mary J. (Means) 
Adams, the father being a graduate of Dartmouth College and both a 
clergyman and teacher. The son read law at Harvard Law School and 
was admitted to the Bar in New York City in 1864. At the February 
‘ferm, 1868, he became an attorney in New Jersey, and a counselor at the 
November Term, 1873. He practiced in. Newark until 1897, when Gov- 
ernor Griggs appointed him a Judge of the Court of lerrors and Appeals. 

The “Reminiscences” are being written at our request, and will cer- 
tainly prove of great interest to all members of the New Jersey Bench 
and Bar. Naturally he begins with recalling memories and some acquired 
knowledge of a few of the great men and events in his native State, New 
Hampshire, and the facts so given should have their lessons, especially 
for those younger men of our Bar who are aspiring to become first-class 
lawyers. What he will say of his associates in New Jersey must be left 
for subsequent articles to reveal. 


Naturally the chief interest of the whole civilized world turns this 
month upon the Conference for the Limitation of Armaments, to meet at 
Washington. Iexcept, perhaps, the Paris Peace Conference, and hardly 
excepting that, no such important world event has happened within many 
centuries. That there are difficulties in the way of securing the assent of 
some of the powers, especially of France, to a reduction in the size of 
armies over what they are now, America and Great Britain having already 
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reduced their land torees, is clear enough. Until there are better evidences 
than at present that Germany will not try to revenge itselt upon lf rance 
that power must maintain vast strength. It seems to us that ts some 
way to must be made clear to France that Great Britain and America would 
stand by France in case of another German War without just cause before 
the latter can feel at ease. Aside from this the reduction im the building 
of navies ought to be a comparatively easy task. The Japan questions im 
the Pacitie we believe can be adjusted. except for articles im the yellow 

urnals we know of no dispostion on the part of Japan to engage in a 
war with this country, and the intluence of both Amertea and lengland 
should unite in clearing up the Chinese problems as atfected by Japan. 
ntl the habits of men and races of men are thorough!y changed there 
can be no complete disarmament on the part of any nation; at is folly 

talk of it. But the burden of debt imposed by present plans for great 
he borne, and it is most gratifying thai the 


hips is too heavy to | 
Lnited States can take the lead in proposing as much of a remedy as it ts 


sible or judicious to carry out 


Phere were, in early September, 14,500 students in High and Gram- 
mar schools and in Colleges examined on current events subjects, such 
i-, Whois Uncle Sam? Who Charles I. Hughes?) Who the Sinn ein? 
\Vho Senator Lodge? What is a sales tax? ete. Only 44 per cent. gave 
irly good answers. According to the report made by the examining 
dy, the Institute for Public Service, “in one State college, three of 36 
iniors did net identity a carioon of Unele Sam. Samuel Gompers, 


} 


resident of the American Federation of Labor, was given as head of the 


pbuilding trade, a poet, Labor's representative in Congress, Secretary 
Labor, head of the strikers, the Civil Service Commission and all the 


ons of the world, and Minister to France, england and japan. Lloyd 
Ceorge was given as Wing of Ireland, King of England, prominent in 
| and, Ambassador to United States and English diplomat. Senator 
nry Cabot Lodge was given as ex-Senator, Secretary of War, writer on 

| lor to léeneland, believer in conversations with 
dead, member of Harding’s Cabinet, President of the Senate, English 
~peech-maker, advocate of spiritualism. He was known to but seven of 
2t high school seniors in a New [england city. Charles I. Hughes was 
resident Wilson’. private secretary and now wants to conquer Russia. 
Budget Director Dawes is Seeretary of the Navy. Senator William FE. 
Borah, fighter for disaramament, is widely unknown, marked as ‘Uncle 
sam’ and dubbed a Socialist Senator. Sinn Fein is a gang of mysterious 
en, a lawless mob in Russia. a party of people in Russia trying to gain 
wer, or the socialists in Ireland. Our last two Constitutional Amend 
ents brought us railroads, steamships, paved streets and restricted immi 


chic research, -Ambassae¢ 


It seems an incredible amount of ignorance, but certainly the fault 
les in whats taught. There ought to be current history taught in every 


chnool and college. If not, why not? 


The New York “Tribune” recently asked the question, “Is our word 
good 2” reterring to the passage by the United States Senate of a bill to 


allow coastwise, 1. €., United States, shipping, to go through the Panama 
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Canal free. ‘The treaty with foreign powers on the subject of tolls in this 
Canal, made when we were building it, 1s as follows: 

“The canal shall be free and open to the vessels of all nations observ- 
ing these rules, on terms of entire equality, so that there shall be no dis- 
crimination against any such nation or its citizens or subjects in respect 
of the conditions or charges of trate or otherwise. Such conditions and 
charges of trafic shall be just and equitable.” 

It is said that this can be construed to mean that offer nations than 
our own are to be treated “on terms of entire equality,” but this was not 
the design or meaning of the treaty. for a time there was a law admit- 
tig our ships free of toll, but the world stood aghast at such an mterpreta 
tion of the treaty, and Congress, with President Wilson approving, had the 


law repealed. Now Senator Borah has succeeded in pushing through the 
Senate an Act to remstate the exemption. Our own New Jersey Senator 
VO ec for it. \\ beheve the propo ed MmIcasure hould never bee Qmie a le ‘ 
unless other nations consent to an alternation im the terms of the treaty, 


and that at present it is a disgrace upon our Nation to even propose it. 
\side from the immorality of it we agree with the “Tribune” when it sas 
“From the domestic point of view no vood reason has been so. tar 
advanced for presenting the coastwise trade with a subsidy equivalent 
oats Panama tolls. This trade has a monopoly im its own field. It faces 
io forcign competition and is more than able to compete with the trans- 
continental railroads. “‘Remutting the canal charges would derange the 
railroad rate structure and add to the difficulties of the hard-pressed land 
carriers. ‘The interior States would be penalized for the benetit o: States 
near the two coasts. The Boroueh  \ect, beside comiply ating our fore Wen 
relations, would ageravate our transportation problem.” 


Our valued exchange, “Law Notes,” recently had this to say as to 
legal ethics ina case wherein a chent has a sound footing in law but none 
momorahty, and we wholly agree with it. 

‘Tt is a question admitting of considerable discussion whether a law- 
ver-can justify himself on high ethical grounds in accepting the conduct 
of acase wherein he believes that his chent’s position is legally sound but 
morally unjust. leaving ont of consideration cases which come close to 
the verge of fraud, suppose that the ‘meanest man in town’ trom motives 
of pure malice secks to assert a technical and protitless right to the detri- 
ment of a neighbor, as by erecting a ‘spite fence.” Is it consistent with 
the highest standards of professional conduct for a lawyer to accept 
employment to maintain the right so todo: There is of course room for 
argument that the duty of a lawyer is to secure for his chent every legal 
right, and that whether the law is wise or unwise is not for him to judge 
lait pertains to the legislative department. “There is the extreme view, so 
toreibly maintained by Von Thring, that the rigid enforcement of every 
legal right is a high social virtue. On the other hand it is known to every 
member of the profession that however just and necessary a law may be 
it will sometimes work injuriously in practice. This is a vice which 
inheres in every system of general rules. Is it not the duty of the pro- 
fession to see to it that in those instances the law is not enforced? The 
San Diego Lawyers’ Institute pledges its members ‘to refuse employment 
in cases prosecuted or defended chiefly out of spite or for the purpose 
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of harassing or delaying another.’ It will be some time before the entire 

profession avows that ideal; still longer before all its members put it into 

practice without mental evasion. Law and justice are not always identical. 

lf law is not at times to work injustice, at some point conscience must 

intervene, and what point is more fitting than that where a member of an 

honorable profession is asked for his aid to enforce the law in an instance 
Pia 


where he cannot but see that injustice will result: 


The fact that so many of the crimes committed in these days are by 
young men, often by mere boys of from 17 to 20 years of age, has led men 
versed in psychology to make mental tests in several portions of the coun- 
try of cases of boy criminals. In a Court in Chicago where such a test, 
called a “psycho-analysis,” was made, “it has been discovered that &4 per 
cent. of boy criminals were suffering with dementia praccox, which simply 
means that these boys have an incurable atfectivity—an emotional defect 

which will make them criminals all their lives and that society is not 
only in danger while they are allowed their freedom but that, if permitted 
tu do so, they will rear a brood of morons or emotional defectives who, 
unless controlled by natural conditions or strict regulation, will ultimately 
destroy the civilization of any country.” If this is a fact in Chicago 
may also be the fact in New Jersey, and, wherever it is a fact, is it not 
time a remedy is applied? Should not mental defectives with criminal 
inclinations be placed apart from their families and in industrial buildings, 
including farm lands, where, while cared for by the public, they will earn 
their living, and where they cannot become a menace to Society? Here is 
a branch of criminology—ideal it may be, but very practical in potential 
results—which may well engage the attention of lawyers, Judges and all 
good citizens. Now we allow defectives to grow up and steal, burglarize, 
commit arson, or otherwise transgress fundamental laws; go to a reform- 
atory, jail, or, maybe, a State prison, for a term; be turned out loose upon 
the public; the same thing is repeated, and so on for a life time. Is it not 
possible to nip the criminal instinct in the bud ? 


The City Club of New York City has recommended an amendment 
to the Constitution of that State for the “abolition of election of Judges 
and the substitution therefor of appointment either by the Governor alone, 
or with the consent of a council to be constituted for that purpose; or 
appointment by a Chief Justice of the State, who shall himself be elected 
by all the people of the State for a short term, say not more than five 
years, and who shall be vested with the power to appoint every important 
judicial officer of the State.” It may be a long while before such an 
Amendment is adopted, for the politicians of that State would oppose 
it most strenuously. But in every State in the Union where Judges are 
appointed the standard is higher than where they are elected, and New 
Jersey is one of the bright examples of the better practice. There recently 
appeared in the “Journal of the American Institute of Criminal Law and 
Criminology,” an exhaustive review of the lax methods and bad results 
of elected Judges in Ohio, reference being specially made to the case of 
the city of Cleveland. Among other things the reviewer insisted that 
the main trouble was in the elective system of securing Judges. 





/ 
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Unusual cases are constantly springing up under the Workmen’s 
Compensation laws of the various States. In New York last Spring the 
foreman of a manufacturing concern charged an employé with responsibil- 
ity for the defective operation of a machine. “The employé called the fore- 
man a liar, whereupon the latter knocked the employé down and threw 
him down stairs. The latter was wearing glasses and the force of the 
blow, which was over an eye, shattered the glasses and pieces of the same 
entering the eye caused a total loss of vision init. The Court of Appeals, 
on reviewing the case, held the employer responsible, and that it was an 
“accidental” injury “arising out of and in the course of employment.” 
[t said: “The employer should be responsible for an excitable and vio- 
lent foreman in the prosecution of his duties as such, at least until there 1s 
sufficient interruption in the performance of such duties as to justify the 
conclusion that the foreman had abandoned his employment and that the 
assault was an independent and individual act as distinguished from acts 
within the terms of his employment.” Knox vy. Metal Package Corpora- 
tion. In New Jersey, in June last, our Supreme Court held, in bisher v. 
Tidewater Building Co., that when a workman was killed some distance 
from the place of his employment, while boarding a train on which the 
employer furnished free transportation from the place of employment 
to the workman’s home, the accident causing the death was one which 
“arose out of and in the course of his employment,” and his widow was 
entitled to an award of compensation under the Workmen's Statute. In 
another New York case (Clark v. Voorhees), where the employe left his 
place of employment to obtain a cup of coffee at a nearby restaurant and 
was killed by a motor truck in the street, compensation was refused. The 
rule in all the States is to construe the Workman's Compensation Act most 
liberally for the injured employé, however harshly it may seem for the 
employer, who is not directly a party to an accident; but rulings are not 
uniform. 

It is said of Sir Edward Carson, who has been made a Judge of the 
Court of Appeal in England, that he “must have earned more at the Eng- 
lish Bar than probably any leader of modern times. He joined the English 
Bar in 1803, after a distinguished career in Ireland. He became an /ng- 
lish ‘silk’ a few months later. In the twenty-seven years since it is prob- 
ably no exayveration to put the total of his professional earnings at £300,- 
000, Sir Charles Russell made large fees, yet he never had the imnings 
that Sir edward had. One golden rule of the new Lord of Appeal was 
that he would never take briefs that clashed. “To ‘romp about’ from Court 
to Court was never his practice.” This comes from an [English periodical, 
which claims to know the facts. If we divide the sum named by 1,000, we 
shall probably get an approximate idea of the yearly earnings of four- 
fifths of the attorneys in this State. 


By the way, we wonder if the [English ladies who are now eligible to 
the Bar in Great Britain are to be wigged and gowned like the male bar- 
risters 2 Cartoons are already appearing in some of the [English period- 
icals showing how such women attorneys will look in white wigs as well 
asin silk law gowns and silver-buckled shoes. The shoes and gowns 
may show dignity, but what of the wigs on the young misses of thirty 
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The analysis of what the Constitution and laws of New Jersey have 
to say, and what has been the practice in this State, as to swearing m 
Judges, ete., previous to the exact date when their official term begins, 
was made by Mr. Justice Parker, and is published by us on a subsequent 
page, for the information of the Bar and office holders, 


SOME REMINISCENCES, MOSTLY LEGAL. 
BY HON, FREDERIC ADAMS, LOS ANGELES, CAL. 


I New Hamesnire REMINISCENCES, 


\oauien us Editor asked me to contribute some legal reminiscences to the 
New Jersey Law Journal, he naturally limited me to New Jersey. | made 
the suggestion, which he a cepted, that the field be broadened, for my 
ervice at the Bar had been, for the most part, a quiet office practice, which 
had not given me a general knowledge of the leaders. Later, as a Judge, 
I came to know the latter, but, except as to my own county of Itssex, it 
was a knowledee official rather than intimate. | thought, also, that there 
were some things outside of New Jersey which were pleasant to recall and 
might be worth telling. I may say, also, that | have put a lberal construe- 
tion on the word “Reminiscences,” and have not restricted myself to mat- 
ers within my personal knowledge. 

let me begin with my native State of New Hampshire, where I first 
saw the light in October, r8yo. It must be more than sixty years since 
1 visited Dartmouth College with my father, who was a graduate of the 
class of 1833.) [ was then old enough to know about the Dartmouth Col- 
lege case, and to have read Webster's argument before the Supreme Court 
of the United States, and so could look with intelligent interest and with 
omething of a thrill on the portraits in one of the college halls, of the 
{ uur gvrent lawvers who saved the chiurt: red rivht- of the college by inter- 
posing against the attack of a hostile Legislature the shield of the Const1 
tution. They were Daniel Webster, Jeremiah Mason, Jeremith Smith and 
loseph Hopkinson. The case is familiar law. Its history is fully and 
admirably told in the fourth volume of Beveridve’s “Life of Marshall,” 
and is briefly but sufficiently stated in the article on Daniel Webster, by 
fohnu Fiske, in the sixth volume of Appleton’s “Cyclopedia of American 
Biography 

Of these four men, Webster was the youngest. It may be convenient 
o remember that he was born in the last year of the Revolutionary War 
and died in his seventieth year. Smith was the eldest of the group. Hei 
connected in an interesting way with New Jersey, for he ran away from 
Harvard College to join Stark’s army, fought and was wounded at the 
: 


atthe of Bennington on August 16, 1777, entered Rutgers College and 
: 


graduated in 1780. He made himself a learned lawyer, was a member 
of Congress from New Hampshire, and then Chief Justice and Governor, 
and had retired to private life before the Dartmouth College case arose. 
Heowns of the enduring, double-twi ted, Scoteh Irish, or North-of-Ire- 
land breed, which has given to us the great national figures of Jackson 
and Calhoun, and to which New Jersey owes the brilliant and serviceable 
“Clan MeCarter.” He was a vivacious and companionable man, as 1s 

hy the following anecdote which his biographer, Rev. John FT. 
Mortson, tells with due clerical reserve. 


evidenced 
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“Judge Smith, spending the night in company with Chief Justice Par- 
sons and other lawyers at a public house, was late in making his appear 
ance in the morning and, inquiry being made what could have become of 
him: ‘Oh,’ said Judge Parsons, ‘he is in bed, resting that tongue of his.’ ”’ 

Jeremiah Smith died in 1842 at the age of cighty-three, leaving a 
son, Jeremiah, six years old, who graduated from Harvard in) 1856, 
became Story Professor of Law at the Harvard Law School, retired in 
gio, and died a few months ago, a veritable Son of the Revolution. Can 
this record be beaten? | have among my books one bearing the ambig 
uous tithe, “Life of Smith.” It is a most interesting biography of the old 
Chief Justice and Governor, who would have been amused, | am sure, 
by the tithe of the memoir. 

Joseph) Hopkinson, another of the counsel for the college, was an 
accomplished Iawyer and man of culture, a leader of the Pennsylvania 
Bar, the son of Francis Hopkinson, who was a distinguished signer of the 
Declaration. Joseph Hopkinson, like his tather betore him, knew music, 
and wrote our one good national song, “liail Columbia,” to a tune then 
called “Vhe President’s March.” He was technically the senior counsel 
in the arguments of the college case at Washington, as he made the closing 
argument, while Webster had the opening, which proved to be the leading 
feature. 

The litigation is so well known to lawyers that it suffices to say only 
that a hostile New Hampshire Legislature had attempted to supersede the 
college by a new institution called Dartmouth University, and that the 
college brought trover for the recovery of the original charter, the books 
of record and account, and the common seal. The case was argued in 
18i7 before the Court of Appeals of New Hampshire by Mason, Smith 
and Webster for the college, upon an agreed state of facts returned by the 
jury in the form of a special verdict, and resulted in judgment for the 
University, and then went up to the Supreme Court of the United States 
on writ of error. It was argued at Washington in March, 1818. William 
Wirt, who was then Attorney-General of the United States, appeared for 
the University. The decision was rendered in February, 181g, the Court 

holding that the college charter was a contract, and so was protected by 

the contract clause of the Constitution. Mr. Mason’s argument in the 
New Hampshire Court was, in its law and logic, practically identical 
with Mr. Webster’s more famous effort at Washington: equally good as 
an argument, but, of course, less effective as a speech, for Mason, though 
a clear and convincing advocate, was no orator. It is contained in Far- 
rar’s “Report,” so-called, my copy of which IT once gave to my friend, 
rank Bergen, of the ssex Bar. 

l can say vide tantuim, for | personally knew and well remember Jere- 
miah Mason in his majestic old age, as a boy not older than eight may 
know and remember a man verging upon eighty. [| was often at his 
charming home in Boston and to me he was always “Unele” Mason, as 
Mrs. Mason was my mother’s aunt, a sister of her father. Mr. Mason 
Was an impressive figure. When he stood erect, he was six feet, six or 
seven inches tall. An admirable likness of him may be found on page 
244 of the fourth volume of Appleton’s “Cyclopedia of American Biog- 
raphy.” It is taken froma marble bust made by Clevenger. \ daughter 
of Mr. Mason onee told me that, after the artist had completed the bust 
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in the plaster, he said: “Lo want to see your father m action.” So he went 
toa court-room where Mr. Mason was trying a case. On returning from 
the courtroom, the artist took a silk thread, cut off the plaster head, 
turned ata little, and said. “Now | am satistred.” 

Mr. Mason was born im Connecticut and craduated from Yale im the 
sot trS8. Tis autobiography, which covers only his early lite, con 


class 
tains the tollowing passage : 

‘President Stiles had the reputation of beme very learned in Hebrew, 
as wellas in several other Eastern dialects. Por the Tlebrew he protessed 
a duch veneration. Tle said that one ot the Psalms he tried to teach us 
would be the tirst we should hear sung im bleaven, and that he should be 
ashamed that any of his pupils should be entirely ignorant of that holy 
language.” 

Phere is something conncal im the thought of a youn tellow of the 
mental castof Jeremah Mason learnmy a littl Tlebrew to quality himself 
understand and appreciate the music of the celestial chor. Mitson writes 
t this with entire respeet and sobriety, but itis evident that he saw the 
tun of at. Sir Thomas Brown, in “Ura-Burial.” savs: “What song the 
sirens sang, or what name Achilles assumed when he hid himself amone 
woten, though puzzling questions, are not bevond all conjecture,” and so 
| wall venture to guess that the Psalm which the good President thought 


wtohis pupils would first hear is that magnificent Processional, the twen 


\tter this glimpse at old Yale. T cannot deny myself the pleasure 
{1 itive evidence as to the situation at New 
Hlaven a tew vears earhter. It does not concern Jeremiah Mason, but 
ates to Prestdent Stiles and so is, to that extent, m part materia. Dr. 
Oliver Wendell Holmes, in i850, delivered at Yale a Phi Beta Kappa 
recalled “Astrea.” which has always seemed to me the supreme ctfort 

< rare poetic gift Phere is much init about his father, Abiel Holmes, 

-s of 1783, and the poem is animated 





poet not add that not only did President Stiles treat youny 
he also accepted him as a son-in-law. The poet 
\fter all this, it will be no great 
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“The vrave Senior, he whose later fame 

Stamps on our laws his own undying name,” 
and who was friendly to young Holmes, was James Kent, of the class 
of 1781, who was following his father, of the class of 1752, and his grand- 
father, of the class of 1724, and who, when Governor ‘| ryon’s raid broke 
up the college in 1779, played true to form at the age of sixteen years, by 
retiring io a secluded village, where he found Blackstone’s “Commentar- 
ies,” which he read “with awe” and “fondly determined to be a lawyer.” 

Mr. Mason became a member of the New Hampshire Bar in 1791. 
In 1746 he went to Richmond on legal business. Philadelphia was then 
the seat of government. | quote from Mr. Mason’s autobiography : 

“When | got to Philadelphia the session of Congress had just com- 
menced, and | heard President Washington deliver his speech. He was 
in full dress, with hair in bag, and side armis on, and seemed to me better 
‘orepresent dignity and majesty than anyone | had ever seen.” 

While at Richmond, Mr. Mason was entrusted with a commission to 
Provident Washington. Tle says: 

“At Philadelphia T called with the package at the President's house, 
nd inquired for Mr. Dandridge, his private secretary, who showed me 
‘nto a room, saying he would inform the President. In a few minutes 
ceneral Washington entered the room. 1 immediately presented the 
packzve, saying Thad received it at Richmond with directions to deliver 
i to him. He pomted me to a seat, sat down himself, and opened the 
packeee and began reading. Tle soon turned toward me and inquired 
when T deft Richmond and when it was expected the Virginia Legislature 
would rise. He then said something about New Hampshire, by which | 


ae 


aw he had learned from the package that | was a Yankee. As I rose 
to deave, he rose and asked me when | should leave the city. | answered 
‘immediately’ and made my best bow. As | rose, | saw he measured my 


heigh! with his eye. | stood erect to give him the whole of it. [t obviously 
execeded his. This was the only time |] ever saw General Washington, 
except when addressing Congress. [lis dress was quite plain; IT supposed 
it to be his riding dress. Long boots, corduroy smalls, speckled red jacket, 
and blue coat with yellow buttons. Tam thus minute, because | deem the 
most trifling circumstance relating to him interesting. [ have never 
doubted that he was by far the best and greatest man that | have ever 
seen,” : 

Qn April 28, 1796, Mr. Mason heard Fisher Ames, from the floor 
of the House of Representatives, deliver his famous speech advocating the 
appropriation required for the execution of Jay's treaty with Great 
Britam. Schoolboys of generations earlier than ours used to declaim the 
thrilling passage on the Indian atrocities, which it was expected the treaty 
would end: 

“On this theme my emotions are unutterable. If I could find words 
for them, if my powers bore any proportion to my zeal, 1 would swell my 
voice to such a note of remonstrance it should reach every log house 
beyond the mountains. T would say to the inhabitants, ‘Wake from your 
false security; your real dangers, your more cruel apprehensions, are 
soon to be renewed; the wounds yet unhealed are to be torn open again: 
in the daytime your path through the woods will be ambushed: the dark- 
ness of midnight wall glitter with the blaze of your dwellings. You are 
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a father the blood of your sons shall tatten your cornfield. You are a 
mother the war-whoop shall wake the sleep of the cradle.” 

Mr. Mason came later to know Mer. Ames well. tle says of him 
that he was “allowed to be the most delighttul man oi the world. As 
is commonly the case with men of high powers of imagination, he dealt 


lithe wath logieal reasonme, but leapt to lis conelustons, as im woud seem, 


by mituritien ‘s 


\lr. Mason devoted several vears to severe leeal study and active 

» smal towns im the Connecticut’ River valley, and established 

Port-mouth. New Planrpshire. then an acti Caport I) 1799 

he was happiv marricd and lived at Vortsmouth unul 32, when he 
ved to Boston, where he passed his later year ble was very dome 

nd was devoted to the education and tramime of bis tive sons and 

ree daughters, all ot whom renehed the ave of maturity ln tso2 he 

\ appotnted Attorney-General of New Tlampshire and held that office 

! Hlis otter! duty required hint to visit each county im 

{ State. and this was no child’ pricy betore the dav ot ratlronads | 

heard Mrs. Mason tell how Mr. Mason used to be bundled up by the 

ly before he set out on one of tis long sleighride The tollowime 

is cla New Hampshire and. at net vero, is at least ben (rovato., 

Mr. Mason was making tis wav along a country road, which had been 

vy tor one veliele, with deep snow on cach side, when another 

Seigh met him Both stopped. but neither made any motion 

| liv Mer. Mason pushed his buttalo robe over the 


rising to his tect when the other man called 
the road. You must be either the Devil or Jeremiah 


Ir. Webster moved to Portsmouth, at the age of twenty-five 

I] Vem Ile tound Mr. Mason, who was 

vears his semor, the undisputed head of the Bar, and there fol 
~sional rivalry until Mr. Webster went to Boston 


nendship was unbroken until Mr. Mason's death in 1848. 
‘s death, in t852, there was found in a private diary this 
lason, written more than thirty vears before: 


rs | lived in Portsmouth, Mr. Mason and myself, 


ve beth practiced, were on opposite sides pretty 

He has been of infinite advantage to me, 

rving friendship, but by the many good lessons he has 

ple he set me in the commencement of my career. 

trv a stronger intellect, if there be a mind of more 

resources, if there be a vision that sees quicker, or sees deeper into 
whatsoever is profound, | must confess | do not 


paragraph without considering what it 


who, if it belong to anybody, is entitled 
eprion. Burt I deliberately let the judgment stand. That that 
habit of regular composition, that he has been 

exercised in a vastly superior school, that he possesses 
tration more various and more easy, I think may be 

riginal reach of his mind is greater, that its grasp 


closer, I do not allow.” 
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= The person with whom Mr. Webster here intended to compare Mr. 


\iasonm as Clef Justice Marshall. 
After Mr. Mason's death, Mr. Webster presented to the next term 


1 


he Supreme Judicial Court im Boston resolutions im honor of the de 


Oi ti 
coaoed, passed at a meeting of the Bar ot the County of Suttolk, which 
were prepared, in part, by Mr. Rutus Choate. “They are stil worth read 
me as a welbbeonsidered and felictous tribute to Mr. Mason trom the 
most accomplished and brilliant lawyer or las time, and conclude with t] 
words : 

“AVG know that when de died there was extineuished one of the fe 


reat Hehts of the old common law 
Sf Mr. Webster supported the resolutions im an addre which is a noble 
' apie ol Meimornal oratory, a departmcnt ot publi peech ino which 
our country is pecuharly rich. fF quote trom brielly: 

‘T should hardly trust myself to make any analysis of Mr. Mason’ 

{ mind. bo may be a partial judge. But fo may speak of what | myself 
mire and venerate. Phe characteristics of Alr. Mason's mind, as | 
nk, were real ereatness, treneth and sagacity. He was vreat through 
rong scnse and sound judemient, erent by comprehen Ive views of thing 
rent by hieh and elevated purposes. Perhaps sometinies he was too cau 
us and refined, and his distinctions beenme too minute: but his diserim 
Hiation arose from a foree of intellect, and quick-secing, far-reaching 
avaciy, everywhere discerning his) object and pursuing it) steadily. 
\\hether it was popular or professional, he grasped a point and held it 
hastrong hand. He was sarcastic sometimes, but not frequently ; not 
frothy or petulant, but cool and vitrighe. Untoriunate for him on whom 
arcasm fell. 2...) Lesteem one of the greatest blessing of my lite, 
dt hope that at may be known hereatter, that, without mtermission or 
ness through many years, and until he descended to his vrave, Mr 

\Miason and myself were friends.” 

Mr. Mason’s extra-professional career may be dismissed in a few 


’ 


vords. Tle was not a self-secker and, tor aman of his remarkable pow- 


ers, Was singularly modest. Ele was a Federalist United States Senator 
trom New Tampshire from June, 18:3. to r8iz7, when he resigned his 
ofice and resumed the practice ol his prote STON, He took high rank in 
, the Senate and made some important speeches. The Federal leaders were 
Christopher Gore of Massachusetts and Rufus King of New York, who 
heeame his friends and correspondents. In a letter to his wife, he thus 
\ characterizes them in his pithy way: “Mr. Wing is a very great man; Mr. 


(core great enough.” 

Mr. Webster was then a member of the House of Representatives 
from New Tlampshire. Mr. Mason was several times a member of the 
Sew EPlampshire Legislature, where he rendered valuable service in 
moulding the legal institutions of the state. He declined the ottice of Chief 
Justice because the salary was inadequate. In 1824 he became a candidate 
for the United States Senate. The election was to be by the two Houses 
of the Legislature in joint session. Mr. Mason carried the House of 
Assembly by a large majority, but failed in the Senate, as Mr. Webster 
scornfully said in his memorial address, “by foree of circumstances and 
agencies not now or ever fit to be recalled or remembered.” The fact 
Aa seems to have been that a Senator broke his pledge. It was a pity. on 
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public grounds, that Mr. Mason was not elected. Tle would have been a 
tower of strength to President Adams, and might have been a valuable ally 
of President Jackson and of Mr. Webster, who had come into the Senate, 
in the great struggle as to nullification. On personal grounds it can hardly 
be regretted. Mr. Mason was happier at home. Mr. Webster, in a fam- 
thar letter from England, wrote to an American correspondent: “War- 
wick Castle, as Mr. Mason used to say of his house at Portsmouth, ts 
a comfortable shelter from the weather.” To the comfort of the domestic 
shelter at Portsmouth and Boston, Mr. Mason's heart instinctively turned. 

Mr. Webster, in his Memorial Address, very happily said of Mr. 
Mason: “His political principles, opimuions, judgments were framed upon 
those of the time of Washington. trom these to the last, he never 
swerved. The copy was well executed.” 

A President of the United States, before he entered political life, said 
to a triend of mine: “Lam a belated Federalist.” After the collapse of 
the Federal party Mr. Mason might have said the same of himself. 
Pranslated into the language of then current politics, he was a Webster 
Whig. Mr. George Ticknor, an appreciative friend, speaks of him in his 
diary and letters as “The Prophet Jeremiah.” 

this was his professional equipment: first, the moral support and 
ipproval of his community, an element of success the value of which 
lawyers seem not always to appreciate; then, vigorous health, so that he 
never lost a day from illness; a wide, ready and accurate command of 
common law principle and practice, the fruit of intense, systematic study ; 
consummate mastery of the strategy and tactics of the court-room; pro- 
found knowledge of human nature; exhaustive study of the facts of the 
case; great logical force; excellent language: an imposing presence; an 
eve Which pierced through every sham, disguise and subterfuge; a power 


tT 


oft skillful, searching cross-examination that no insincere witness could 
withs 1; and, presiding over and guiding all, a cool judgment which 
nal ms ta 

i Mistake. 

Mr. George T. Curtis, in the first volume of his “Life of Daniel 
Webster.” at page &7, draws a graphic picture of Mr. Mason’s personality. 
The book is easily accessible. 1 quote a few words: 

“He had no rhetorte whatever. He used no gestures. His pronunci- 


ton was quaint, sometimes provincial, but his choice of language was 
erring. Ele disdained every ornament but the ornament of perfect 
His discourse was the embodiment of pure reason, the expres- 
e logic. When he dealt with evidence, he made it 
i the intellect of his hearer into conviction. When he dealt with prin- 
iple- of law, he handled them with such a simplicity, and made them so 
id, and fitted them so exactly to his case, that one could scarcely avoid 
beleving that, if on the particular occasion he was wrong, the law itself 
had always been wrong.” 
The tollowing extract from a letter by the Rev. J. H. Morison con- 
trasts Mr. Mason with a leading member of the New Hampshire Bar: 
“Mr. Ichabod Bartlett was a man of remarkable adroitness in the 
agement of a case, as quick as a flash of lightning in the movements 
mind, whether to inflict or parry a blow. At first it might seem as 
She were the keenest and most brilliant advocate of them all. But before 
getting through the case in which he and Mr. Mason were engaged on 


of an irresistibl 


ra 





> 
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opposite sides, it was plain enough that he was obliged to put out all his 
strength to sustain himself against an opponent who was hardly exerting 
himself at all. Mr. Mason always seemed like a man who felt himself 
master of the situation. le seemed like one who had taken in every 
possible hazard and complication of the case so as to be prepared for it. 
While his opponent grew excited and angry, he, without emotion and 
apparently without exertion, would give out his short, sharp sentences, 
which cut through all their logie and left them often helpless. “The merei- 
less way in which he disseeted an argument, separating all the cords by 
which its par's were bound together, was equalled only by the coolness and 
keenness of the questions by which he subdued a prevaricating witness.” 
Mr. Morison was struck by the subtlety and ingenuity of Mr. Mason’s mind 
as well as by the general strength of his reasoning, and remembered a 
purely legal argument before Judge Story, in which Mr. Webster began 
his reply to Mr. Mason by saying: “May it please your Honor, there are 
some hairs so exceedingly fine that even the gentleman himself cannot 
split them.” 

Mr. Ichabod Bartlett could enjoy a story against himself and told 
this as an example of Mr. Mason’s readiness. They were opposed in a 
case in which Mr. Bartlett's best piece of evidence was an affidavit made 
by a personal and political friend of Mr. Mason, who was beginning to 
comment on the affidavit with much severity. Mr. Bartlett, to make a 
diversion, mischievously said: “There is a report that this witness 1s 
dead.” Mr. Mason was evidently very deeply moved, and stood. silent 
for a moment, when Mr. Bartlett, fearing that he had carried the joke 
too far, added: “But there is some reason to suppose that it 1s a mis- 
take.” Instantly Mr. Mason with very strong emotion, exclaimed, ‘Thank 
(sod for that! Thank God for that! The man who gave this athdavit 
ought to have time for repentance!” 

A daughier of Mr. Mason told me this story which has probably 
never been in print and is a good companion piece to the tale about the 
sleighride. She got it from a law student in her father’s Boston office, 
who was on calling terms with the family and came in one evening full 
of amusement at an occurrence in Court that day. Mr. Mason was trying 
a case against Mr. Richard Iletcher, who soon after became a Justice of 
the Massachusetts Supreme Court. Mr. lletcher, in addressing the Court, 
or the jury, made a remark which led Mr. Mason to look up from the 
table where he was writing and to ask whether that was intended to apply 
to opposite counsel. Mr. Fletcher answered, in a testy way, “If the coat 
fits you, you can put it on.” Mr. Mason laid down his pen, pushed back 
his chair, rose deliberately to his feet and walked over to where Mr. 
Mletcher stood. The Court-room was hushed, for it looked hike a col- 
lision between the two men. “Sir.” said Mr. Mason, looking down on his 
adversary, “that coat of yours is a great many sizes too small for me,” and 
went back to his seat. 

There were some extensive Mason traditions in Boston, now becom 
ing very dim and somewhat elastic. | cull a few specimens. 

Mr. Mason, whose pronunciation was at times old-fashioned, in a case 
in which he was opposed to Mr. Rufus Choate, said: “Your Honor, | can't 
gyrate before you like my brother Choate, but | should just like to state 
a few pints.” | presume that Franklin Pierce was always to Mr. Mason 





334 THE NEW JERSEY LAW JOURNAL 

Frank Perce. It was so with many New Hampshire people of the ol 
school, Indeed, the “Century Dictronary,” gives that as the former pro 
nunciation of the word. Milton rhymes it with verse, and Byron rhymes 
it with verse and curse. 

\ trial Judge havine made an inquiry, Mr. Mason said: “LT very 
respecttully desire to know wheiher your Tlonor asks that question on 
our side or on the other side: for. aif on our side, we don’t want it, and, if 
on the other side, we object because the answer will be incompetent.” 

Mr. Charles Sumner, early in lite, was preaching a new gospel ot 
peace and denouncing all war as diseracetul, tle and Mr. Mason were 
excellent friends. Mr. Mason said to him one day, “Sumner, | see you are 
In favor of abolishing war. | should just as soon think of trying to abol —_ 
ish thunder and lehtning.” 

It was an Iemersonian period in Boston and Mr. Mason, in company 
with a lady. was conspicuously present at one of Mr. Lemerson’s lec 
tures. .\ triend, who thought Mr. Mason had got rather out of his lat 
ude, said to him, “Mr. Mason, do you understand Mr. emerson?” “No, 
sir.” said Mr. Mason, “but my daughters do.” 

On June 17, 1843, there was a celebration of the completion of the 
Bunker Hall Monument. Governor William Pennington of New Jerseys 
Was present as the official representative of one of the thirteen original 
States, and was entertained by Mr. Mason at his own house. Governor 
Pennington was much impressed by Mr. Mason and liked to talk about 
him. Tle told me this incident. .\s they came away from the Bunker Hill 
banquet, Mr. Mason said, “Governor Pennington, what did you think of 
the speech of 2" naming a man of prominence. “Why,” said 
Governor Pennington, “LT did not think it was exactly appropriate to the 
ecasion.” “Did you think it was appropriate to any occasion?” asked 


he 


The most generally known professional engagement and forensic 
etfort of Mr. Mason's life was in the Avery case, which is now pretty 
much forgotten. In some of its features it resembles the Harden case, 

ll remembered in Warren county, New Jersey. It was this: The 

Fphraim WK. Avery, a clergyman of hitherto irreproachable lite, was 
harved with the murder of Sarah M. Cornell. The trial was at Newport, 
le island, in 1833, beginning on the sixth day of May and closing on 
econd day of June. Many witnesses were examined. The issue of 

or not guilty involved two inquiries; first, whether the unhappy 
man whose death was the cause of the trial committed suicide, 
‘dered: and second, whether, in the latter event, the prisoner 


party. The prisoner's counsel had no other theory to = 
r the death than that it was an ect of self-destruction. Mr 
M n bent his whole foree to persuade the jury that Miss Cornell had 
murdered, but had committed suicide. Mr. George S. Hillard, 
accomplished lawyer and scholar, in his interesting Memoir of 
Mason, says: “His case was to be made out by inferences drawn from 


erea’ number of facts, and for this task his infinite patience, his tena- 
memory, his logical power and his unerring tact were admirably 

ited. The whole trial may be advantageously studied by the young law 
yer a- an illustration of what has before been said, that sound judgment 


, whether civil or >> 


the most important element in the conduct of cases 





he 


aI 


~~ 
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criminal. Mr. Mason’s argument is a simple, unimpassioned statement 
addressed to the understanding of the jury, presenting the facts on behalf 
of the prisoner in that plain way which veiled the consummate skill with 
which they were marshalled.” The prisoner was acquitted. 

Mr. Mason was an inveterate asker of questions. A lady who was 
much in his house at Portsmouth has told me that, when a young man 
came in to make an evening call, Mr. Mason at the outset would always 
take himoin hand and put him through a course of interrogation. When 
he had extracted all that the youth knew about the current affairs of the 
town he would turn him over to the young ladies. During the course 
of the Avery trial, a distinguished member of the Rhode island Bar, who 
had never before met Mr. Mason, but who had heard of his habit of asking 
questions, determined to forestall him and, when presented to him, began 
aserics of questions. He asked Mr. Mason whether he liked this and liked 
that, of which queries Mr. Mason answered some and parried others. At 
last his interrogator said: “Well, Mr. Mason, tell me what you do like.’ 
Mr. Mason answered, “Why, I like to sit in this chair and have a Khode 
ISland lawyer ask me questions.” The incident was closed. 

There are two more stories in the Avery case which probably have 
some foundation in fact: 

During the trial a young clergyman of the denomination to which 
Mr. Avery belonged called on Mr. Mason and said: “An angel appeared 
to me last night ina dream and told me that Brother Avery is innocent.” 
“Did he tell you how you can prove it?” asked Mr. Mason. “No.” “Can 
you bring him into Court?” “No,” “Then,” said Mr. Mason, “I don't 
think much of your dream.” 

Some one, not a lawyer, asked Mr. Mason whether he thought that 
Mr. Avery was innocent. Mr. Mason answered: “I have never thought 
of the matter in that Hight,” meaning, no doubt, that his mind had been 
directed to the very different question whether Mr. Avery was proved 
to be guilty. 

lam conscious that T have failed to present a vivid and adequate pic- 
ture of this remarkable man. [had the pleasure of lending to my beloved 
colleague, Judge Dixon, my copy of THillard’s “Memoir of Mr. Mason.” 
which was printed for private circulation only and is not readily accessible. 
Judge Dixon was so much interested in it that he forgot his standing rule 
not to use his eves at night, and was quite disabled for a day or two. | 
lent it also to my friend, Robert Hl. MeCarter, who returned it with a 
happy quotation from the Book of Genesis: “There were giants in those 
days.” A copy of this beautiful and valuable book may be found in the 
library of Yale University. , 

Mr. Mason’s reputation is not in proportion to his high rank among 
his great contemporaries. Perhaps not one per cent. of the living lawyers 
in the United States have so much as heard his name. This has come 
about in the natural course of thines. Practicing lawvers do not “read 
their history in a nation’s eves.” Mr. Mason might himself have antici- 
pated some such obscuration ina not very distant future, and would have 
accepted the prospect with good-humored indifference. 


[To be Continued] 
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THE COUNTRY LAWYER.’ 


I would have it understood that what [ shall have to say concern- 
ing the country lawyer is intended as no discrimination against, nor reflec: 
tion upon, nor disparagement of, the lawyer who, through choice or neces- 
sity, practices his profession in the great city. LT speak of the country 
lawyer, because [| know him, because | am associated with him, and 
because, with his virtues eliminated and his faults exaggerated, | am he. 

May | be pardoned for observing that, while the city lawyer may be 
a professional man, or a business man, or, as is often the case, a success- 
ful combination of both, the country lawyer is no mere individual, no 
single entity working out a distinctive destiny—ihe country lawyer is an 
lnstiution, spiritual, educational and cleemosynary. After a period of 
probation spent ina law school or a charitable law office, during which he 
wanders through a maze of legal subtleties and wonders what it 1s all 
about, he is, by act of the Legisiature and the grace of Providence, admit- 
ted to the Bar. Having a license to practice law, he is, ex virtuds of ficu, 
presumed, by the exacting and imdiscriminating public upon whom he 
must perforce practice, to know not only the law, but all the handmaidens 
of the law, including sociology and anthropology, medicine and metaphys- 
ics, philosophy and theology, politics and finance, history and hygiene, 
revenue and taxation, married women’s rights, the aurora borealis and 
the procession of the equinoxes. If he knew as much as he is presumed 
to know, and as, in rare instances, he presumes to know, he would incor- 
porate, were it not that the law requires that a corporation shall have 
at least three shareholders, a requirement impossible for him to meet, 
since the two others do not exist who could be induced to take any stock 
in him. Fortunately, the presumption heretofore referred to is not a con- 
clusive but a rebuttable one, and at is usually overturned on his first 
appearance at the Bar. 


| 


the country lawyer, as [ conceive him, is a personified viceissitude, 


The limitations of the constituency from which he draws his business 


are such that he is afforded no opportunity to specialize, and he must be 
ready and willing, if he is not able, to meet all comers, on all subjects, at 
all times, in all Courts, and under all circumstances. He fulfils the 


definition of a vicissitude, m that he is at onee the subject and the victim 


of irregular chanve— not a chanee of raiment, nor a chanve of diet, but 
change in the character of his practice. To-day, he defends a speed 
manine in the Poliee Court: to-morrow, he tries a damave suit in the 


ourt of general jurisdiction: and the next day, in the appellate tribunal, 
he racks his weary brain on the all-important and heaven-born distinction 
between the record proper and the bill of exceptions. Having, ex necesst 
fa‘e, taken all knowledge to be his province, he begins early to sympathize 
with the great Greek scholar, who, at the close of a long life devoted to the 
study of one Greek word, reeretted that he had not confined his studies 
entirely to the dative case of that same word. If, in these exigencies, he 
eceasionally finds him-elf lost in a labyrinth of bewilderment, he may 
conceal his agitation and his lack of learning by an exhibition of the 
wondertul resourcefulness of the legal mind, which, according to a keen 


1 
} 
} 


\n address recently delivered by A. T. Dumm, of Jefferson City, Mo., to the 


’ 
‘ 


eu 
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observer, chiefly displays itself by illustrating the obvious, explaining 
the evident, and expatiating on the commonplace. It was Charies the 
ieirst, | believe, who gave it as his opinion that lawyers do not know more 
law than other people, but that they only know where to find the law; 
but if that ill-fated monarch had lived to examine the index of the Session 
Acts of Missouri in 1919, he would have confessed that even this delimi- 
tation of the lawyer was not entirely accurate. 

The country lawyer in embryo was assured by Blackstone, in whom, 
in his unsophisticated innocence, he had implicit confidence, that the law 
was divided into two classes only, the written and the unwritten law. A 
rude awakening awaited him, for he was to discover that the classilica- 
tion of the law furnishes no key to its multifold ramifications; that so 


far as facts are concerned, they are as variant as the fleeting impulses of 
the human wind, and that the “white mule” case is a figment that exists 
only in the ready imagination of the zealous advocate. 

The country lawyer believes in the Latin maxim, “Ubi jus tt reme- 
dium,” which a Celtic but cynical lawyer friend of mine has interpreted to 
niean, “You buy justice, and Vil buy the remedy ;” but he 1s sometimes 
unable to understand the want of intelligence on the part of the jury that 
fails to see that his client’s right has been invaded, or the lack of compre- 
hension exhibited by the Court who rules that he has not invoked the 
proper remedy. 

The country lawyer, if he measures up to tradition and mects the 
demands of his community, 1s more than a lawyer—he is a philosopher 
and guide, confessor and friend. He holds no degree from a divinity 
school, but he may be required to administer spiritual comfort. Materia 
medica was not in his curriculum, but if the case require a physician, he 
cannot rely entirely upon the testimony of a medical expert. His office 
is indeed a sanctum sanctorum, for into it come the unfortunate and the 
oppressed, the unhappy and the distressed, the deceiver and the deceived, 
the tort-feasor and the tort-sufferer, the good and the bad, the skeleton 
from the closet, the violator of the criminal code and the victim of his 
violation. Into his ears, under the seal of a professional confidence that 
no true lawyer will ever violate, are poured the stories that tell of the sor- 
didness and the selfishness, the misfortune and the misery, the ambition 
and the vindictiveness, the love and the hate, the hopes and the fears of 
humankind. Tle must be the pilot in the storm of prejudice and passion ; 
and soundness of judgment, rectitude of intention and honesty of pur- 
pose must be the beacon lights by which he seeks to guide his craft into 
the harbor of peace and safety. He burns no incense to Mammon, for he 
is a minister of justice; and justice, and not the fees, must be his goal. 
Webster declared that it is characteristic of the lawyer to work hard, live 
well, and die poor; and the country lawyer meets this test in the first 
and last of these specifications, even if he misses the second. He reveres 
the splendid history of his profession, he respects its code and ethics, and 
he believes that the man who does not respect it is not a lawyer, but 
a grafter, who ought not to be permitted to prey upon the public behind the 
mask of a license to practice law. To him the blind goddess is not a myth, 
but an ever-present actuality; the court of justice is a sanctuary where 
human rights are vindicated and maintained, and not a resort for trickery 
and cunning and sharp practice. 
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Phe country lawver is generous and chivalrous mi has attitude towards ~ 
counsel on the other side, and bis heart delehts in the amenities. let me 
te oa this commection an dlustration of the amenities \ vreat lawyer, 
till in the active practice and whose name, were | to announce it, would 
« familiar to most of vou, onee tricd a hard-fought case in one of the 
rural cireums of his State. A qurv gave hima verdict, and the lawyer on 
he other side sought to drown his disappomtment in the cup that both 
cheers and inebriate for this was im the davs when there were but seven 
teen amendments to the Federal Constitution. The next day the Court 
Was preparing to adjourn for the term, when the suceesstul lawyer learned 
f the unfortunate condition of bis adversary, and asking the Court) tor 
tine im which to prepare a motion, he went over the record of this case, —- 
prepared a motion for new trial, signed to the motion the name of his 
OP POMent, inl fled ttoon his behalf before the Court adjourned, n order 
hat his antagonist nught be ina position to present on appeal every pos 
eC assignment of error. 
Hle takes his chent into Court only as a last resort, for he thinks 1t 
better to settle a doubtful case out of Court than to risk the hazard of a 
rial even though bv so domme he decimates his tee 
Ile may sometimes be full of wise saws and modern tistances, but 
Is not carried awav by every wind of doctrine. Tle has contidenee im 
les ultimate judement and sense of justice, but he believes, with i 
\I t “wise men have alwavs been inclined to look with evreat 
suspicton on the angels and demons of the multitude,” for he knows that 
vhom tl icclaim to-day they may crucify to-morrow; and so he waits 
sed verdict of history | 
He holds that unselfishness is the chiefest virtue men may claim, and 
is faith he dedicates himself to service. And if opportunities for 
e appear sometimes to be lacking, he may console himself with the 
tion that “they also serve who only stand and wait.” 
is the law not as a game of chance, or a trap for the unwary, 
t P Dr. Johnson, as “the result of human wisdom act- 
nee for the benefit of the public.” Viewing the 
ystem, he concurs mm Plooker’s economium: 
acknowledged than that her seat 1s the bosom 
of the world \l] things in heaven and 
least as feeling her care, and the greatest 
1 ( 
re-pectful in his attitude and demeanor towards 
S\ ophantic, for he has read the tin 
ler-kine, that lion of advo acy, in his ereat 
trin} of Thomas Paine: “IT wall forever—at all 
t he independence and the integrity of the 
r partial justice, the most valuable part of the 
! f ol ae | a 
ror popular suffrage, he is called to the Bench, 
terling attributes that characterized him at the 
r his mentor in Mansfield, who declared, in pro- f 
elebrated Wolke. ease. when abuse and menace 
r | the atmosphere of the Court was charged 


[ honor the King and re pect the people ; «tie 
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but many things acquired by the favor of either are, in my account, objects 
not worth ambition. - wish popularity; but it is that popularity which 
follows, not that which is run after; aos that popularity which, sooner 
or later, never fails to do ju tice to the pursuit of noble end by noble 
mens.” 

And so, | vive you THE LAWYER: Whether he come from the coun 
try or the city, he is to day, as he has ever been, the foremost champion 


of constitutional government, and the resolute defender of liberty under 


the law. In the storm of spiritual listeria and) political delusion that 
how sweeps across a troubled world, may he stand firm and unshaken and 
be true to the eternal and unchanging verities. May le hand down untar- 
nished the brieht escutcheon of the Bar. And when his last reeord shall 


have been made and his Court shall stand forever adjourned, may his 
honorable s riving here plead successtully for him betore the Par ot min. 
ite and mtallible justice. 


PRACTICE OF LAW. 


My intention to-day is not to go into the subject of the “ethics” of our 
profession. “Phe American Bar Association has prepared a code which 
has been endorsed by our State Bar Association, and to this | would refer 
you, and also to the “Seven Rules” laid down by the late Governor fort, 
which are very fine; but rather to say a few words as to the meaning of 
the words, “Practice of Law,” for IT find by inquiry that many do not 
fully understand what they can and cannot do, although licensed by the 
State to practise, nor how far their rights are being invaded by the illegal 
acts of individuals and corporations. 

I will try to cover a few disputed points and close with a reference 
to pending troubles, which we, through our Bar .\ssociations, should meet 
with courage and fidelity. 

The words “Practice of Law” embrace whatever is included in the 
profession of the lawyer, including the preparation and conduct of a case 
in Court, the giving of professional counsel and advice, and the relations 
which a lawyer holds to the public. In a larger sense it includes legal 
advice and counsel, in the preparation of legal instruments and contracts 
by which legal rights are secured, although such matters may not be 
depending in Court. (ley v. Miller, 34 N. E., 826, Indiana ). 

If we enter into the specific details of practice, we will begin with 
conveyancing, which is a department by itself, and is something with 
which almost every lawyer has to do. “It chietly relates to the examin- 
ation of titles, drawing of deeds, wills and contracts, and requires a fam- 
thar acquaintance with many of the nicer rules of technical law, as well 
a pretty wide knowledge of the general rules of jurisprudence.” ¢ Wash- 
burn on the Study and Practice of Law, p. 138). 

“Conveyancing is that part of the lawyer's business which relates 
to the alienation and transmission of property and other rights from one 
person to another, and to the framing of legal documents intended to 
create, define, transfer and extineutsh rights. It, therefore, includes the 
investigation of titles to land, and the preparation of agreements, walls, 


as 
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articles of association, private statutes, operating as conveyances, and 
many other instruments in addition to conveyances, so-called.” (A. & FE. 
Encye. of Law, Vol. 4, p. 138, citing Rap. & Law Dic.; Sugden on Ven- 
dors; Washburn on Real Property ). 

There are many decisions in the different States and in text-books, 
defining the meaning of the word “conveyancing” and “conveyance.’ 
Thus, in Bouvier’s Law Dictionary, page 435, the word “conveyancing” 
is held to “include the examination of the title of the alienor, and also the 
preparations of the instruments of transfer.” A conveyance ts the instru- 
ment for effecting the transfer of land from one person to another. (47 
Cal., 242). It includes mortgages. (Den v. Wade, Spencer (N. J.) 291; 
Pickett v. Buckner, 45 Miss. 226). Also assignments of mortgages. 
(Larned v. Donovan, 84 Hun. (N. Y.) 53; (Swasey v. Iemerson, 168 
Mass. 118). Also contracts for the sale of land. (ast Nat. Bank v. 
Chatfee, 98 Wis. 42). Leases. (Shimer v. Phillipsburg, 58 N. j. Law, 
506; Carlton v. Williams, 77 Cal. 89; Jamaica Pond Corp. v. Chandler, 
git Mass. 159). 

Wills are included. They are distinguished from deeds, as a means 
of conveyance in that they take effect on the donor’s death and are revok- 
able before that event. (Bowdoin College v. Merritt, 75 Fed. 480; and 
see 65 Alabama, 301; 45 Miss. 632: 104 Tenn. 391; 126 Ala. 619). 

The New Jersey statutes refer to many subjects under this head. 
Section 41 of the Act entitled “Conveyances” covers deeds, declarations 
of trust, mortgages, assignments, powers of attorney, contracts for the 
sale of land, leases, releases, and many others. 

Another head under which we may consider “Practice of Law,” 1s 
“Title to Property.” 

Who is to decide as to what ts an absolute title, a bad title, a clear 
title, a complete title, a defective title, a good and merchantable title, a 
marketable title, a good and perfect title, an indisputable title, an onerous 
title, an outstanding title, a true title, and many other terms, but one who 
is well-grounded in the knowledge of our statutes and the decisions of 
our Courts ? 

An abstract, or chain of title, usually presents many legal questions, 
which can only be decided by one of our number, highly trained and 
specialized in this branch of law. 

Real estate law is not only interesting, but it is difficult and precise 
to a science. No one should undertaker this branch of the profession 
without a thorough grounding in its principles. Washburn on Real 
estate, or some text book, or books, of equal authority, should be studied 
in connection with the decisions of the Courts. 

In drawing wills, an accurate knowledge of the laws governing trusts 
is needed, but the point upon which wills fail, more than any other, is im 
undertaking to create secondary estates that are to come in and take 
the place of prior ones, which by their terms may fail by the happening 
of some event. At this point close attention should be paid to the rule 
against perpetuities. Great skill is needed to prevent failure, and, in 
truth, to draw a willis one of the most dangerous things that you will be 
called upon to do, 

The State has duly admitted you to practice —some probably after a 
long and hard struggle —and has thereby made you officers of its Courts. 
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The Courts have always had inherent power to protect you, for, after 
admission, your rights and privileges are well-known, many of them hav- 
ing come down from ancient days, and, if infringed upon, the power of 
the State and its judiciary may be called upon for aid and protection. In 
addition to this implied power, the Legislature passed an Act in 1913 
entitled “A supplement to an Act for the punishment of crime,” making 
it a misdemeanor for any person or persons to practise law without being 
duly licensed therefor, which carries with it the usual penalty. 

At this point we are met with a provision of our State law regarding 
Trust Companies. By referring to page 5,057 of the Compiled Statutes of 
1g10, you will see that Trust Companies have been granted the right “to 
examine and guaranty titles.” There is no decision of our New Jersey 
Courts which defines their rights under this Act, but both New York and 
Pennsylvania have done so. In Pennsylvania, the case of Gauler v. 
Solicitors’ Loan and Trust Company, 9 Pa. C. C., 634, states as follows: 

“They [Title Insurance Companies] have no right whatever to do 
conveyancing, draw deeds, write wills or the like. Their conduct in this 
respect is a usurpation on the Commonwealth. No Act of Assembly 
authorized them to do any such acts, and, in these days of corporate greed, 
it is well to remind them that the law under which they are allowed to 
insure titles and to make contracts, agreements, policies and other instru- 
ments as may be required therefor (Laws of Pa. 1887, p. 159), authorizes 
them to make and perfect only such contracts as may be required to insure 
titles, and not to make or convey them. The consequence of the usurpa- 
tion is not only the diversion of their legitimate business from lawyers, 
but the best school of the students of law, the law of real estate, ts being 
destroyed.” 

This case is given quite fully in a brief on what constitutes “Practice 
of Law” by the N. Y. Bar Association for 1921 (p. 51, Appendix A). 
This whole brief is well worth your careful study. 

In the Co-operative Law Co. case (198 N. Y., 479) it was held that 
neither an individual nor a corporation can escape li thility by employment 
of attorneys as his or its agents, for this does not meet the requirements 
of knowledge, skill and responsibility, or establish the relationship of con- 
fidence, nor are they subject to summary control as an individual can be. 

In a late case of the N. Y. Court of Appeals, People v. Tithe Guaranty 
& Trust Co., 227 N. Y., 336, it was held that the act of defendants in 
drawing papers in the line of its business was legal, but should the defend- 
ant advertise or conduct a business of drawing chattel mortgages, or legal 
papers unconnected with its other authorized work, it would be violating 
the law and be guilty of a misdemeanor. 

The New York statute enables appellant to prepare all instruments 
incidental to and in connection with the conduct of its authorized business, 
not otherwise apayee (See sections 270-280, N. Y. Penal Law). 

The Alfani case (227 N. Y. Court of Appeals, 336), is full of infor- 
mation as to this soli. and deserves your careful attention. In this 
case, the defendant, an individual, was severely punished for practising 
law without a license. 

The [editor of the New Jersey Law Journal has presented me with a 
slip from “Law Notes” of August, 1921, which makes a very fitting close to 
this paper. It is entitled “Practice of Law by Trust Companies.” i quote: 
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QUALIFYING OATH OF JUDICIAL AND OTHER PUBLIC OFFICERS: 
WHEN TO BE TAKEN. 


The administration of the oath of office to Justices Bergen and 
Parker, of the Supreme Court of New Jersey, on September 22nd, 1921, 
occurred within a tew days before the expiration of their terms of office, 
which began in 1go7. Justice Parker’s term expired on September 25 or 
26, and that of Justice Bergen on October it. 

‘The question of the propriety of administerme the oath for a new 
term while the old one was still running, or of waiting until the begin- 
ning of the new term, was raised in imformal conference of the Court, 
and. afier some examination of the Constitution, statutes and cases, it was 
decided without hesitation that i was proper to take the oath for a new 
term at the Leginning thereof, or at an earlier date not unreasonably long 
in cdvaniece. 

As the authorities examined may be of imterest to public officers gen 
erally, they are here presented. 

1.) Qualifying oath is not required by the State Constitution. ‘The 
requirements are: 

~ (a) Nomination and appomtment by Governor with advice and cou 
sent of the Senate. (Art. VIL, Sec. Il, Par. 1). 


(b) ‘Lo be commissioned by the Governor. Art. VII, Sec. If, Par 
10. 

Il. ‘The oath, unless made a condition precedent to the tenure, ts 
no part of the office; statutes requiring it are held usually directory m 
the absence of plainly mandatory provisions. (Mechem Pub. Otlicer- 


Sec. 255, and elsewhere as below ). 

The Federal Constirution, however, does require (Art. VI, See. 3) 
that “all executive and judicial officers, both of the United States and 
of the several States, shall be bound by oath or affirmation to support this 
[the U.S.) Constitution.” 

Hl. The language of our statute requiring Judges to take an oath 
is of the character held directory, 

The members of the Court of Irrors and Appeais, the Chancellor, 
Judges of Supreme Court, of Common Pleas, ete. “shall, before they enter 
upon the execution of their respective offices, take and subscribe the fol- 
lowing oath,” ete. (C.S., See. 4, p. 3709). 

“Ievery member of a State Legislature, and every executive and 
judicial officer of a State shall, before he proceeds to execute the duties 
of his office, take an oath in the following form: “L.A. B.. do solemnly 
swear that | will support the Constitution of the United States.” (ed- 
eral Act, R.S., See. 1836 (Act I7SQ ). 

“Statutes requiring oath, like those requiring bond, usually require 
that it shall be done within a specified time. These are generally construed 
to be directory merely; and mere delay in taking the oath 2. 2) does 
not amount, ipso facto, to rejection of the office.” (Mechem Pub. Offi 
cers, Sec. 2602). 

“Generally, the law requires the Judge clect to take an oath of office ; 
and where a time is preseribed within which the oath must be taken, the 
performance of the requirement within the time limited is a condition 
precedent to the right to enter upon the office.” (23 Cye. 512, Note 57) 
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“Where, however, the time for taking and filing the oath 1s not 
expressly made mandatory by statute, the statute will be construed as 
directory and the oath may be taken af any time before induction tito 
office.” (Ibid, note 58). 

In New Jersey there are a number of statutes, especially in the case 
of municipal offices, which prescribed that the office shall be vacant, unless 
the oath be taken within a specified time after election, although the term 
does not begin till a month or more later. 

In Ludlum v. Dallas, 83 L. 122, relator was elected councilman in 
Nov., 1908, for a term of three years from Jan. 1, 1gog. Tle took the 
oath of office Jan. 1, 1gog. The council, deeming that he should have 
taken the oath within 20 days after election (1899, p. O8, Sec. 8), declared 
the office vacant and elected responde nt. Held, that the Act of tSqgg was 
superseded by P. lL. 1906, p. 13, requiring oath “before entering upon the 
execution of the duties of the office.” See last paragraph of opinion (p. 
124), making it “no longer essential to file the qualifying oath within 20 
days as formerly, but providing it now may be done af any time befo re 
entering on the dutics of the office. The demurrer must be overruled,’ 
Ctc. 

In Anderson v. Myers, 77 L. 186, the office was declared vacant for 
not taking the oath within the 10 days. (See, also, Nearny v. Andress 
2 Stock. 70 (within 10 days); Douglass v. Freeholders, 38 L. 214; Hay 
ter v. Benner. 67 LL. 359; Bullock v. Biggs, i L.. 63). 

In Smith v. Petty, 73 L. 333, under P. 1. 1905, p. 14 (C. 5. 3487) 

mayor of Washington was elected in Bf for a term beginnin. 
January 1 at noon, The Borough Act then required oath within 10 ds 
after election and before entering on the duties of his office. (PLL. iS) 
p. 255, Sec. 2). But the term was to begin the Monday euge election. 
The Supreme Court held that the Act of 1905, changing the cleection to 
November and the term to January 1, wiped out the ten-day pease aud 
that Ages the mayor elected in| November took the oath December &, 
he “having taken and filed his oath before the time fixed for the begin 
ning of his term, has a valid title to the office.” (Foot of p. 336; opinion 
by Gummere, C. J.). 

In all this last class of cases the inquiry was, not whether the officer 
was sworn in too soon, but whether he was too late; and in the Ladlum 
case, supra, the Supreme Court said, dealing with an Act calling for an 
oath before entering upon the duties, etc., that it may be done at any tim 
before. (See the Act, C. S. 3491, placita 137-8). 


IV. The Constitution itself recognizes the practice of commissionin: 
in —— and, it would seem as a natural consequence of qualifying 
betore the beginning of the actual term, if desired. We may note parti 
uate the antithesis between Common Pleas commissions in ordinary 


course and those to fill vacancies; the latter are to bear date and take 
effect when issued 

Again, no commission to be dated (not issued, but daled) prior to 
expiration of an incumbent’s term. 

“The commissions for the first appointments of Judges of said Court 
[Common Pleas] shall bear date and take effect on the first day of April 
next; and all subsequent commissions . .  . shall bear date and take 


effect on the first day of April in every successive year, except commis- 
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sions to fill vacancies, which shall bear date and take effect when issued.” 
(Const, 1844, Art. VI, Sec. 6, par. 2). 

As to Justices of the Peace, “their commissions shall bear date and 
take effect on the first day of May next after their election.” (Ibid, 
Art. Vil, Sec. Il, par. 8). 

“All civil officers elected or appointed purs —— to the provisions of 
this Constitution shall be commissioned by the Governor.” (Ibid, par. 
10). 
“The term of office of all officers... shall commence on the 
day of the date of their respective commissions ; but no commission for 
any office shall bear date prior to the expiration of the term of the incum- 
bent of said office.” (Abid, par. 11). 

sefore” is a broad word and naturally means at any time before. 
To say “before entering on duties ” means “after legal commencement of 
term” is to read into the statutes something neither expressed nor implied. 

In many actual cases the oath has been taken for successive terms 
on other than anniversary dates, e. g.: 

Supreme Court: Justice Swayze, Jan. 23, 1903, Jan. 20, 1910, Jan. 
25, 1917. Justice Trenchard: Jan. 30, 1907, Jan. 22, 1414, Jan. 20, 1921. 
Justice Kalisch: June 16, 1911, June 13, 1g1&. 

Court of Errors and Appeals: Judge Bogert, April 20, 189i, April 
13, 1897, April 15, 1903, April 24, 190g; Judge White, March 4, 1gt2, 
Jan. 31, 1918; Chancellor Walker, March 28, 1912, March 18, 1919; 
Judge Heppenheimer, Mar. 6, 1913, Mar. 4, 1919. 


PIGNATARO v. “HOWE. 


(New Jersey Supreme Court, June 6, 1921). 
Landlord and Tenant—Jurisdiction of District Court under 1920 Statute—A f fidavit— 
Transfer of Title of Landlord. 
Sali Pignataro, Prosecutor, v. Albert I. Howe, Respondent. On 
application for writ of certiorari. 
Mr. Thomas E. Brunnetto for Prosecutor. 
Mr. Hugh B. Reed for Respondent. 


GUMMERE, C. J.: 1 do not think that further reflection will change 
the views that [ now ia of the matter discussed, so, instead of preparing 
a formal written opinion, I will orally declare my views. 

irst, as to the statute of 1g20, I think that the purpose of the Legis- 
lative enactment is quite plain, and that was to prevent a District Court 
from entertaining jurisdiction in landlord and tenant proceedings, except 
within the territory of the municipality in which the District Court exists; 
and that neither the District Court of Newark, nor of Orange, nor of 
Montelair, nor of any other municipality in this county since the enact- 
ment of that statute has jurisdiction to entertain a landlord and tenant 
proceeding where the leased premises are in Nutley, or any other part of 
essex county, outside of the limits of the city where the District Court 
functions. So | think that the Distriet Court of Newark was without juris- 
diction in this case. 

I also think that this affidavit is fatally defective: that it does not 
disclose a fundamental jurisdictional fact, namely, the existence of the 
relation of landlord and tenant. It appears from the statement of facts 
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that the prosecutor became the tenant of a person named Virico; that 
afterwards title passed out of the original landlord and became vested in 
the present respondent, Mr. Hlowe; and it is assumed that the mere 
transfer of the title carried with it the obligation of the present occupant 
to pay rent to Mr. Howe as Mr. Hlowe’s tenant, and conferred upon Mr. 
Howe the power to turn the tenant out of possession upon giving him 
proper notice to quit and upon proof that that notice was served. 

It may be that the statute to which counsel refers has done away with 
the legal rule that, in order to continue a relationship existing between 
an original landlord and his tenant and carry relationship over to the 
erantec of the original landlord, attornment by the tenant is necessary ; 
but certainly, im order to hold the tenant as tenant—that is, i order to 
justify the erantee of the original landlord in asserting the existence of 
the tenaney as between him and the tenant—it must appear that the trans- 
fer of the title has been communicated to the tenant, so that the tenant 
may know that he is under no obligation further to continue the payment 
of rent to his original landlord, and is under an obligation to recognize 
the rights of the grantee. But there is nothing in this affidavit: from 
which it can be concluded that the tenant in this case ever heard of Mr. 
Howe, or of any Receiver, or of any act which vested in either of them the 
right to the rent or the right of possession; so far as he knew apparently 
the relations between himself and his landlord had never been disturbed. 
So tar as he knew the demand of Mr. Howe, or Mr. X as a Receiver 
for somebody to run over the possession of the premises to the demandant 
here, would not justify his doing so any more than if a demand was made 
by anyone of you gentlemen or by myself. There must be something in 
the case to show that the tenant knew of the changed relations and that 
the demandant for possession or for rent had a legal right to the pay 
ment of the rent or to the possession of theleased property; and that the 
notice Was given by a person who had a right to give su h notice to quit, 

Now these things do not appear in this affidavit— so that for both of 
those reasons | think the judgment of the District Court) should be 
reversed 


MILLER v. NEWTON-HUMPHREVILLE CO. 
(N. J. Court of Chancery, Dec. 8, 1920). 
/niuncrton vbhletting Contrary to Lease—Distinctton between Assignment of Lease 
md Subleiting. 

Between Henry C. Miller, et als, Complainants, and Newton-Ifumph- 
reville Co., Defendant 

Mr. Arthur Ff. eener (MeCarter & English) for Complainants. 

Mr. i. R. MeGlynn for Defendant. 


FOSTER, Vo Co: Complainants seek an injunction to restram 
defendants from assigning its lease on or subletting the premises Nos. 
520-322 Broad street, and 1g-21 Atlantic street, Newark, which are owned 
by complainant, and which they, by a lease dated September 27, 1916, 
demised to the Bonnell Motor Car Co. and others for the term of five 


ars, from November I5, If 16. ‘This len Cc contaimed the following 
} 
tycge 


“And the said party of the second part do further promise and agree 
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that they will not re-let or under-let the whole or any part of said prem- 
ises, nor assign this lease...) without the written consent of the said 
party of the first part.” 

By agreement dated September g, 1gis, the lessees, with the consent 
of complainants, sublet the premises to the defendant, and this agreement 
contained the provisions that the defendant “agrees to abide by and to 
be bound by the terms and conditions of the lease above referred to [the 
original lease}, except insofar as said terms are changed and moditied 
by this agreement.” 

The agreement did not in any way change or modify the terms of the 
lease, requiring the consent of complainants to any assignment of the lease, 
or to any subleiting of the premises. Defendant has recently requested 
complainants’ permission to sublet the premises to another and this has 
been refused, and the defendant has, notwithstanding this refusal, sublet 
the whole or some part of the premises, or threatens to do so. 

Defendant insists the Court is without power to grant the restrait 
sought because complainants, by consenting to the subletting from the 
Bonnell Co., the original leasee, to defendant, removed from the lease the 
condition or covenant requiring the lessor’s consent. ‘This contention 1s 
based on the rule in Dumpors’ case, 1 Coke, rgb (4 Rep. 119). 

l’rom my consideration of the authorities cited in support of this rule 
I find that a distinction has almost uniformly been drawn by the Courts 
in the application of this rule between an assignment of the lease and a 
subletting, and that the unsatisfactory rule of the Dumpor’s case has been 
limited to assignments of the lease, and has not been extended to a sub- 
letting of the premises, regarding such subletting as a continuing condition 
of the lease, which is not extinguished by a single consent. Gear L. & T., 
p. 285: Taylor L.& T., par. 501. The true rule applicable to the present 
situation is stated in i A. & ie. Eney. of Law, at p. O81, as follows : 

“If the lessor consents to a subletting the sublease is, of course, valid, 
though the lease expressly forbids all subletting, but the consent of the 
lessor to one subletting, or the waiver of one breach of the covenant 
iwatnst subletting, is no defense toa breach of the covenant by another and 
distinct sublease.” 

And this I think must be the rule to be followed in a case where, as 
here, the parties have expressly agreed that all the terms of the lease, 
including the provision against subletting, is made a condition of the con- 
sent to the present subletting, for by this provision of the agreement the 
original lease became a part of contract to sublet; and, being such, it is 
cle: arly within the power of a Court of Equity to compel the specitic per- 
formance of all the terms of this contract, where the remedy at law 1s 
Inadequate, as it is under the circumstances present here. 

IT will advise that the temporary restraint prayed for be granted. 


SOME INTERESTING OUT-OF-STATE DECISIONS. 


SIGHT TO Cusropy oF PRoperty Lerr in A Pustic CONVEYANCE. 

Where the owner of personal property unintentionally leaves it in a 
car in which he has been riding, and it is there found by a third person, 
the question arises whether the right to its custody and control is in the 
finder, or in the carrier. This question is determined by the Courts 
according to whether the property has been lost by the owner, or mislaid 
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by him. Lost property, for this purpose, may be defined as property 
which unwittingly passes out of the possession of its owner, and the 
whereabouts of which he does not at any time thereafter know. Mislaid 
property is that which the owner intentionally places where he can again 
resort to it, and then forgets. 

The tinder of mislaid property acquires no right to its possession. 
The right of possession, as against all except the true owner, is in the 
owner or occupant of the premises where the property is discovered, since 
he has custody of the property, and owes a duty to the owner as a gratul- 
tous bailee, with respect thereto. 

In State v Courtsol, & Conn. 564, 04 Atl. 973, L.R.A.1g16A, 465, 
the Court ak “The evidence shows that it [a package of money] was 
left upon a public conveyance by its owner upon a bench or seat where 
he had placed it. He remembered where he left it, and speedily sought it, 
and found that the accused had taken it. It is well settled that property 
so left is not lost, but is mislaid property. The owner is treated as still 
constructively in possession of it, although its custody may be in another, 
in whose shop or car it has been left.” Ina nisi prius case, Reg. v. Pierce, 
6 Cox, C. C. 117, it was held to be the duty of a defendant = a found a 
dressing case in a railway coach, to take it to an officer of the railway 
company. In summing up, Williams, J.. observed: “It was absurd to 
say that this case was analogo us to that of the finder of lost property. It 
was nothing like lost property.” So, in Foulke v. New York Consol. R. 
Co, 228 N. Y. 269, 127 N. FE. 237, annotated in g A.L.R. 1384, it is held 
that a carrier owes a duty to the owner of a parcel left on the seat of one 
of its cars, to use reasonable and ordinary care for the protection thereof ; 
and that therefore the carrier has a right to the parcel. 


Duty or AuToMoBILIST Wiiose View Is OpsrrRucren. 


Where the driver of an automobile is prevented from seeing the road 
in front of him by the glare, upon his wind shield, of the lights of a car 
overtaking him, he is held bound, in the California case of Woodhead v. 
Wilkinson, 1&5 Pac. &51, to look around the end of the wind shield, if 
that is the only way he can proceed in safety. The cases upon this ques- 
tion Which are gathered in the note accompanying this decision in 10 
AALR. 2gt agree that, if a person driving an automobile at mght finds 
himself blinded by a glare of light, he must take such precautions as are 
possible to avoid causing an injury by proceeding while thus unable to 
see what is before him 

In Jaquith v. Worden, 73 Wash. 349, 132 Pac. 33, 48 L.R.A. (N.S.) 
£27. it appeared that the defendant, while driving an automobile, turned 
into a busy street. After entering that street his car struck an unlighted 
machine standing in the street, knocking it against the plaintiff, and injur- 
ing her. In an action to recover damages for the injuries, the defendant 
testified that he was so blinded by the headlight of an ap jproaching street 
car that he conld not see ahead: that he could not have seen a person, 
and did not see the machine until he struck it. There held as above. 

The husband is held to be liable in Plasch v. Fass, 144 Minn. 44, 174 
N. W. 438, annotated in ro A.LL.R. 1446, for the negligence of his wife in 
the operation of an automobile furnished by him for the comfort and 
pleasure of the family, and which he permits her to use for that purpose. 
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RESIGNATION OF MR. 
HERRMANN. 


There is general regret expressed 
in this State that the Public Utility 
Commission is to lose so valuable a 
counsel as Mr. L. Edward Herr- 
mann, of Jersey City. For over 
five years Mr. Herrmann, who suc- 
ceeded Mr. Krank H. Sommer, of 
Newark, has filled his position with 
marked ability. Now he has tend- 
ered his resignation to take effect 
January 1 or at any time thereafter 
that his presence is no longer essen- 
tial in the litigation over the Pub- 
lic Service Railway Company fare. 
He will remain with the Commis- 
sion long enough to clear the cal- 
endar of all cases now in the 
Courts, and will then return to his 
private practice, which has suffered 
because he has given almost all of 
his time to the Public Utility work. 

When the old Board of Public 
Utility Commissioners went out of 
office, Mr. Herrmann’s friends ex- 
pected he would return to the prac- 
tice of law. It was known that that 
was his desire. With the organiza- 
tion of the new Board, consisting of 
Messrs. Treacy, Osborne and Bach- 
arach, they sought Mr. Herrmann 
as counsel again, and he consented 
to continue, inasmuch as there were 
a number of unfinished cases before 
the Board, principally the Public 
Service rate case. 

Before taking the position stated 
as counsel he had been secretary to 
James I. Fielder during his terms 
as President of the Senate, Acting 
Governor and Governor. He was a 
member of the Board of Iducation 
in Jersey City for several years. Be- 
fore becoming a lawyer he was a 
newspaper man. It is believed he 
will devote much of his practice 
hereafter to Public Utility law. 


HUMOR OF THE LAW. 


The lawyer for the prosecution, 
In Cross-examination, was trying to 
make the witness admit that there 
was such a thing as a miracle. 

“Let us suppose that you were on 
the top of a ten-story building,” he 
began. “Now let us suppose, fur- 
ther, that you fell from the top of 
this building upon the pavement in 
the street below and suffered no 
injury whatever. Wouldn’t that be 
a miracle?” 

“No, sir; that would merely be 
an accident,” stated the witness. 

The lawyer smiled. “Possibly 
so,” he admitted. “But let us sup- 
pose that you fell from the top of 
this ten-story building for a second 
time, and for a second time were 
uninjured. Would you not. then 
term it a miracle?” 

“No, sir,” the witness replied un- 
hesitatingly. “That would — be 
merely a coincidence.’ 

The latter was a bit nonplussed, 
but determined to try again. “Sup- 
pose you fella third time and were 
again uninjured. That would sure- 
ly be a miracle!” 

“No sir,” insisted the witness. 
“Td call it a habit then !’—Life. 


’ 





CALLED WITHIN THE BAR. 


During the next few days the 
eleven newly appointed King’s 
Counsel! are to be called within the 
Bar. ‘This quaint ceremony is al- 
ways a pleasant interlude in the 
generally dull routine of the work 
of the Courts. 

The sudden cessation of the hear- 
ing of the case then occupying at- 
tention provides a momentary thrill, 
heightened by the appearance at the 
door of an array of dignified figures 
in the complete panoply of their 
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LIQUOR SELLING WITHOUT 
LICENSE. 


On Nov. gin the Supreme Court 
Wot) \ reiterated th i 
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Fornd against Joseph Pineitore of 
lone ranch, charging him with 
metaining a disorderly house in 


he -elling of liquor without a lt 


‘The first count in the indictment 
harged sales to known = persons, 
naming them, and the second 
charged sales to unknown persons. 
The substantial imaquiry presented, 
said Justice Minturn, is whether the 
indictment 1s good in view of the 
loehteenth Amendment to the Fed 
eral Constitution and the resulting 
enactment of the Volstead act. To 
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this Justice Minturn said: “We 
think at is,” and said: 

“It is also to be observed that a 
sale of liquor is a violation of the 
Kiehteenth Amendment, and that 
Amendment has become the = su- 
preme law of New Jersey, and 
therefore where the 9 indictment 
charges its habitual violation the 
oclense thus created legally char 
acterizes the defendant as a disor- 
derly person and the locus in quo as 
a disorderly house. 2...) Tt as 
svegested that the second count of 
the indictment is bad because it 
charges sales to unknown persons, 
but manifestly such is not the legal 
rule. The pleas to the jurisdiction, 
therefore, and the demurrer, will be 
overruled, and the motion to quash 
demed with the result that the rec- 
ord will be remanded to the Ses- 
sions for further prosecution.” 


OBITUARIES. 


Mr. Dawson Wooprurr. 

Mr. Dawson Woodruff, of New- 
ton, the oldest member of the Sus- 
sex county bar, died on Tuesday, 
August 16, tg2t, from the imfirmi- 
Ile had not been 
engaged in aciive practice for the 
past five years owing to his declin- 
ing health. 

Mr. Woodrutf was a son. of 
Moses and Sarah (Lozier) Wood- 
ruff. Tle was born near Sparta, 
Sussex county, on June 5, 1836, and 
was graduated from the State Nor- 
mal School at Prenton. He read 
law with the late Andrew J. Rogers 
and Robert Hamilton, former Con- 
gressmen, at Newton, and was ad- 
muited to the Bar of New Jersey 
as an attorney at the June Term, 
1866, and as a counselor at the June 
Term, 1890. [*xcepting for two 
years spent in Port Jervis, N. Y., 
Mr. Woodruff practised his profes- 
sion in Newton; during the latter 
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years of his practice he also served 
as Justice of the Peace. His wife 
was) Margaret Cox, daughter of 
William M. Cox, who, with his only 
son, Dawson Woodruff, J1., sur- 
vives him. 


Ex-JupGe Mivron Demarest 

Qn October 21 former 
Milton Demarest, of tlackensack, 
died suddenly of heart failure. He 
had been in his office in usual health 
the preceding day. 

Judge Demarest was 
Middletown, N. Y., 
I {is parents removed to New Yor 
City in 1&%5%; later to Nyack ; thence 
to Tlackensack. Hlis primary edu 
ention was at Nyack; afterward at 
the Hackensack Academy. At 
Hackensack he learned the trade of 
upholsterer, at the same time devot 
ing huis evenings to the study of the 
law. Tle was admitted to the Bar 
of New Jersey at the June Term. 


1877, and became counselor thre: 
practised 


Judge 


born a 
june &, 1855 


‘ 
‘ 
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years later. He at first 
with hus brother-in-law, the late 
Walter Christie; then alone until 

8o4, when the firm became Dem- 
arest & DeBaun. Recently the firm 
had become Demarest, DeBaun & 
Westervelt, the other partners being 
Abram De Baun and Warner W. 
Westervelt, Jr. 

Judge Demarest gave the public 
many years of useful service. He 
was counsel for the town of Hack- 
ensack from 1897 to 1go04. In 1g08 
he became Judge of the Common 
Pleas of Bergen county, serving one 
term. lor fourteen years (1894- 
1g08) he was a member, and for 
half that period President, of the 
Board of education of Hackensack. 
He was an active member of the 
First Reformed church, at one time 
Superintendent of its Sunday 
School; was a member of the Hol- 
land Society of New York City, 
and (1905-'00), Vice-President of 
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that Society for Bergen County. He 
also belonged to the Masonic and 
Odd Fellows’ orders. He married 
first, Dec. 15, 1880, Carrie W., 
daughter of Jonathan L. and Char- 
lotte (Beemer) Christie; after her 
decease, second, Adeline, widow of 
Walter Christie, who survives him, 
with several children by the first 
marriage. 


Mr. J. Firnian VTatrem. 

J. Fithian Tatem, of Haddonfield, 
New Jersey, died October 1g, 1921, 
following an operation. Mr. Tatem 
was admitted as an attorney at the 
November Term, 1893, and as a 
counsellor at the February Term, 
1&y7, and until his death was ac- 
tively engaged in the practice of 
law in the southern part of the 
State and in Pennsylvania. 

He was born in Haddonfield on 
August 20, 186g, and was graduated 
from the Haddontield High School, 
the University of Pennsylvania and 
the Harvard Law School. During 
the War with Spain he was an of- 
ficer in the United States Naval Re- 
serves. During the late War he 
was active in Liberty loan and oth- 
er campaigns. For years he was 
active in the development of the 
South Jersey Seashore Resorts, a 
director and solicitor of the Marine 
National Bank of Wildwood, the 
First National Bank of Ocean City, 
the Ocean City Title and Trust 
Company, and General Manager of 
the West Jersey [lectric Company 
and the Five Mile Beach Electric 
Railway Company; also a director 
and solicitor for the Wildwood and 
Delaware Bay Short Line Railroad 
Company. He was a member and 
trustee, and for years Superinten- 
dent of the Sunday School, of the 
First Presbyterian Church of Had- 
donfield, and served for two years as 
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Presbyterian 


New 


President of — the 
Brotherhood of the State of 
Jersey. 

Mr. Tatem was a ready and force- 
ful speaker. Tle was interested im 
and always willing to work for the 
best interests of his church, his com 
munity and his profession. Of late 
years he specialized largely in Pub- 
lie Utility Law, in which he was 
proficient. Tle continued to be a 
student until his death. 

He as survived by a widow, three 
daughters and two sons. 


Ponice Justice Owen IT. Manion. 
Police Justice Owen PL Mahon, 
of Elizabeth, died Noy. 14 after an 
iIness of several weeks. Tle had 
been Police Justice continually since 
August, 1goo. Although he was a 
Democrat, he was elected by every 
City Council during that period, 
whether Republican or Democrat. 

Judge Mahon was born in County 
Meath, Ireland, seventy-four years 
ago and was brought to this country 
when he was two years old. He 
came to Elizabeth as a boy and lived 
there for twenty years. Then he 
went to Utica, N. Y., where he lived 
for twenty years, returning to [Eliz 
abeth about 1goo. 

His career on the police bench 
was marked by unique incidents, 
notably his sentencing a man found 
guilty of intoxication to join’ the 
navy during the war. This was the 
case which caused Secretary Dan 
iels to declare in a public letter that 
the navy did not want to be a 
reformatory. Judge Mahon was 
the last Judge in New Jersey to 
hold Sunday sessions, because his 
last sentence pronounced on a Sun 
day about three years ago was over- 
ruled by the Supreme Court on the 
ground that Sunday sessions were 
legal. 





